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         IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI.

                                            

                                                 PRC 1866 OF 2019

      U/S 14-A of Foreigners Act 

STATE OF ASSAM....................................................PROSECUTION SIDE.

      -Versus-

SRI AMULYA BARMAN................................................DEFENCE SIDE.

PRESENT: - SMTI JUMA SINHA, AJS,

Addl. Chief Judicial Magistrate,

Dhubri.

COUNSELS:

FOR the Prosecution: - SRI. DIBAKAR GHOSH Ld. A.P.P.

FOR the Defence: - SRI M.SEAL SARMA, Ld. Legal Aid Counsel.

                

EVIDENCE recorded on:-21.11.19, 05.12.19, 19.12.19.

STATEMENT DEFENCE recorded on:-02.01.20.

ARGUMENT heard on:–30.01.20.

JUDGMENT delivered on:–30.01.20.

                                                  

   J U D G M E N T

1. THE PROSECUTION STORY as unfolded by the ejahar filed by

informant Sri Abdul Kader Ali is that on 29.06.19 then O.C was informed

over phone by Dy. SP(Border) that one Bangladeshi has surrendered

before D.C Dhubri and is kept at Border Office whereby as per direction

he along with his staff went there and brought said person to Police

station. That on being asked it came to knowledge that said person

illegally entered into India in 1993 and that he had no passport, visa or

other document with him. Hence this case. 

2. On receipt of FIR, Dhubri P.S Case No. 1148/19 U/S 14-A(b) of

Foreigners Amendment Act,2004 r/w S.3(1)(2)(3) of Passport Act and
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Rule 6 of Passport (Entry into India) was registered and investigated

into. Subsequently charge sheet was filed u/s 14-A (b) of Foreigners

Amendment Act,2004 r/w Rule 6 of Passport (Entry into India) against

the accused.

3. After receipt of Charge-sheet cognizance was taken against the

charge sheeted accused under above-mentioned sections and then on

appearance of the accused and after compliance with S.207 Cr.P.C and

on  hearing  ld.  Counsels  for  both  sides,  formal  charge  u/s  14-A  of

Foreigners Act was framed which was read over and explained to the

accused to which he pleaded not guilty and claimed trial.

4.                                       Points for Determination

                                         (based on charge framed)

I. Whether the accused on 29.06.19 entered India without

obtaining permit from the Authority for purpose of remaining

in  India  and  thereby  committed  an  offence  u/s  14-A  of  the

Foreigners Act?

5. To bring home the charge the Prosecution side examined six(6)

PWs and then statement of accused was recorded u/s 313 Cr.P.C where

accused admitted that he failed to provide passport and other valid

document  to  Police  and  that  he  went  to  Border  Police  identifying

himself  as  Bangladeshi  and  requesting  them  to  send  him  to

Bangladesh. Accused also stated that he admitted to be Bangladesh

and that it is better if  he is send back. However, defence denied to

adduce evidence.

6. Heard ld. Counsels for both sides. Perused evidence on record.

My decisions with reasons on the above framed points are as follows:-

                 DISCUSSION, DECISION AND REASONS THEREON

7. Here, PW1 SI Sri Abdul Kader Ali deposed that on 29.06.19 at

about 2/ 2.30 PM, DSP, Border informed O/C of Dhubri Police station

over phone that one Bangladeshi surrendered before D.C and he was
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sent to S.P., Border Office and DSP, Border directed him that to take

necessary steps after interrogation. Then O/C directed him to proceed

to  DSP,  Border  Office whereby he along with  staffs went  there and

brought  the  accused  to  Police  station  and  after  inquiry  no  valid

passport, visa etc. was found from the accused and then he lodged this

case. In  cross-examination he mainly stated that he has not seen

documents  relating  to  surrender  by  accused.  He  did  not  find  any

document  showing  that  accused  is  Bangladeshi.  He  denied  that

accused he has not been roaming in several places in India since 1993.

PW2 Sri Haren Das, DSP, Border Dhubri deposed that on 29.06.19 at

about 10/11 am accused came to their office and identified himself as

Bangladeshi and requested them to send to Bangladesh whereby he

informed the matter to  the In-charge of  Dhubri  Police Station.  Then

PW1 came and took accused to Police station. In  cross-examination

he mainly stated that he met accused in their office. Accused did not

submit  any  document  showing  that  he  is  Bangladeshi.  PW3  Sri

Dewan Wahidul Islam, Inspector Border Branch Dhubri deposed that

about 5/6 months back at about 11 AM accused came to their Dhubri

S.P.,  Border  Branch  and  identified  himself  as  Bangladeshi  and

requested them to send him to Bangladesh. Then DSP, Border Branch,

informed the matter to O.C Dhubri Police Station over phone whereby

PW1  came  there  and  took  accused  to  Police  station.   In

cross-examination he mainly stated that he was posted as Border

Inspector.  Accused  did  not  submit  document  showing  that  he  is

Bangladeshi. When accused came to them, he told them that he has no

passport.  PW4 SI Sri Rafikul Islam deposed that about 2/ 3 months

ago PW1 brought accused to Dhubri SP Border Office where fingerprint

of accused was taken. In cross-examination he mainly stated that he

only did biometrics and did not ask accused if he is Bangladeshi. He did

not find document from accused showing that he is Bangladeshi. PW5

Sri  Hanif  Ali  Mollah,  SI  at  SP  Office Border  Branch  deposed that

about 4/5 months back at about 11 AM/12 PM when he was working in

the office then PW1 brought accused to their office whereby he (p.w.5)

asked accused about his residence and accused admitted that it is at
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Bangladesh. In cross-examination he mainly stated that he could not

say date of occurrence and name of the Bangladeshi. He denied that

accused did not say to him that he came from Bangladesh.

Above evidence shows that accused surrendered before Border

Office  Dhubri  in  presence  of  PW2  DSP,  Border,  Dhubri  and  PW3,

Inspector Border Branch and identified himself as Bangladeshi before

them with request to send him to his country. Then PW2 informed local

Police whereby PW1 went to Border Office and brought accused to the

Police station and after inquiry no valid document was found from the

accused.  PW5  also  supported  Prosecution  as  he  also  deposed  that

accused was brought to their office whereby he asked accused as to his

residence and accused relied it to be at Bangladesh. Accordingly above

evidence shows that accused himself surrendered before authority and

identified  himself  as  Bangladeshi  whereby  no  valid  document  was

found from him as  to  legalise  his  entry  and stay  in  India.  Accused

himself corroborated above version of Prosecution as he admitted in

his statement u/s  313 Cr.P.C that  he  failed to provide passport  and

other  valid  document  to  Police  and  that  he  went  to  Border  Police

identifying himself as Bangladeshi and requesting them to send him to

Bangladesh.

S.9 of the Foreigners Act imposes burden upon the accused

to  show  that  he  is  not  a  foreigner  but  instead  of  discharging  that

burden accused admitted Prosecution version in his statement u/s 313

Cr.P.C.  Ld.  Legal  Aid  Counsel  argued  that  no  document  has  been

recovered showing that accused is Bangladeshi but this argument does

not hold good as the burden was upon the accused to show that he is

not  a  foreigner  belonging  to  Bangladesh  or  that  he  has  valid

documents to enter or stay in India, as mandated by above provision

as well as being a fact within his special knowledge as provided under

the Evidence Act. Failure of Prosecution to collect document showing

that accused is a foreigner having entered or stayed in India without

valid document does not discharge the accused of his liability to show

that he is not a foreigner or that he had valid documents. As such in
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view of above facts it is found well established that accused being a

foreigner  entered  into  or  stayed  in  India  without  valid  permit  or

document.

8. Accordingly in view of above discussion I am of the opinion that

Prosecution has been able to prove charge u/s  14-A of the Foreigners

Act against the accused beyond reasonable doubt. Hence the accused

is held guilty of above charge but considering the rising instances of

illegal  entrance and stay in  India without valid  document,  I  am not

inclined to grant benefit of Probation of Offenders Act as it will  give

boost to like-minded people.  

Accordingly heard the convict on point of sentence whereby he

prayed for leniency stating that he surrendered himself. 

Considering all facts, Sri Amulya Barman is convicted with RI of

2(two) years and fine of Rs.10,000/- and in default of fine RI of 1(one)

month. Period of detention already undergone shall be set off. 

Furnish a free copy of this judgment to the convict forthwith.

Given under my hand and seal of this Court on this the 30th day of

January, 2020.

                                                                          (Smti. Juma Sinha)

                                                                           Addl. C.J.M, Dhubri
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APPENDIX

Prosecution Witnesses:-

PW1:- Sri Abdul Kader Ali

PW2:- Sri Haren Das

PW3:- Sri Diwan Wahidul Islam

PW4:- Sri Rafikul Islam

PW5:- Sri Hanif Ali Mollah

PW6:- Sri Debokanta Boro

Prosecution Exhibits:-

Ext.1:-FIR  

Ext.2:-Charge-sheet

Defence Witnesses & Exhibits:-

Nil

                                                                                  (Smti. Juma Sinha)

                                                                                  Addl. C.J.M, Dhubri.
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